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What is the Current Legal Situation of U.S. 
Tariffs? 
 

 
SUPREME COURT DECISION ON “LIBERATION DAY” TARIFFS 
In a recent AEDE Bulletin (Ian Sheldon, Is There a Legal Basis for ‘Liberation Day’ Tariffs?” AEDE 
Bulletin, September 1, 2025), the legal status of the so-called “liberation day” tariffs was outlined. The 
key focus was on the authority delegated by Congress to the President to set tariffs, and the position 
of the courts on the administration’s use of the International Emergency Economic Powers Act (IEEPA) 
of 1977 to justify the tariffs applied in April 2025.  At the time of writing, and without repeating the 
details, the rulings by the United State Court of International Trade (CIT), the United States District 
Court for the District of Columbia, and the United States Court of Appeals for the Federal Circuit had 
raised significant doubts about the legal-basis for U.S. trade policy (CIT, V.O.S. Selections, Inc. v. 
United States, May 28, 2025; District Court, Learning Resources, Inc. et al. v. Donald J. Trump, et al., 
May 29, 2025; and Federal Appeals Court, V.O.S. Selections, Inc. v. United States, August 29, 2025).   
 
The latter ruling was subsequently appealed to the Supreme Court of the United States (SCOTUS), the 
Court ruling against the tariffs (SCOTUS, Learning Resources, Inc. et al. v. Donald J. Trump, et al., 
February 20, 2026).  In their 6-3 ruling, SCOTUS held that IEEPA did not authorize the President to 
impose tariffs, thereby affirming the Federal Appeals Court’s August 2025 ruling.  Without going into 
the lengthy details of the Court’s opinion written by Justice Roberts, the highlights can be summarized 
as follows (Holland and Knight, February 20, 2026, “Supreme Court Strikes Down IEEPA Tariffs: What 
Importers Need to Know Now”):  
 
- the Court concluded that IEEPA’s grant of authority to “regulate…importation” did not include the 

power to impose tariffs, emphasizing that the power to do so is “very clearly…a branch of the 
taxing power” reserved for Congress under Article I of the U.S. Constitution (p.6. SCOTUS, op. cit.). 
 

- several reasons lay behind the Court’s decision:  
 

(i) no reference was made to tariffs in IEEPA, Congress typically using such language when 
delegating tariff authority (p.20, SCOTUS, op. cit.); 
 

(ii) the word “regulate” refers to controlling/governing and not to raising revenue (p.14-16, 
SCOTUS, op. cit.); 
 

(iii) and, the lack of historical precedent for using IEEPA to apply tariffs, along with the 
sweeping authority claimed by the administration, confirmed to the Court that tariffs lay 
outside the scope of the Act (p.3., SCOTUS, op. cit.). 
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While SCOTUS did not specify whether refunds of the IEEPA tariffs should be issued or how such 
refunds would be processed, the opinion of the Court clearly opened the door for recovery of such 
duties (Holland and Knight, op cit. ). Subsequently, the CIT ordered the administration to take steps 
towards issuing refunds of the IEEPA duties (CIT, Atmus Filtration, Inc. v. United States, March 5, 
2026), with U.S. Customs and Border Protection (CBP) putting in place a refund system known as the 
Consolidated Administration and Processing of Entries (CAPE) (New York Times, April 21, 2026). 
Despite the U.S. Department of Justice formally appealing the CIT decision (Federal Appeals Court, 
Petition for a Writ of Mandamus to the United States Court of International Trade, June 2, 2026), 
introducing some uncertainty into the refund process, as of July 31, 2026, CBP has paid out $100 
billion of the $166 billion originally collected under IEEPA (The Guardian, August 5, 2026). 
 
RESPONSE TO SUPREME COURT DECISION: SECTION 122 TARIFFS 
Immediately following the SCOTUS decision, President Trump signed a proclamation under Section 
122 of the Trade Act of 1974, imposing a 10 percent tariff on imports across-the-board. Prior to IEEPA 
coming into being, Congress passed the 1974 Trade Act, containing Section 122 dealing with 
remedies for balance-of-payments deficits.  Specifically, Section 122 limits the President’s authority to 
respond to balance-of-payments problems, and that large balance-of-payments deficits do not 
necessitate the use of emergency powers.  Specifically, Section 122 sets a 15 percent cap on tariffs 
with a maximum duration of 150 days. 
 
Interestingly, Section 122 has never previously been used, and as a consequence, the courts have not 
had any reason to interpret its language. Some commentators have suggested that it might 
legitimately be used to target trade deficits, but others conclude that the term balance-of-payments 
does not refer to trade deficits, Section 122 (a) referring to the balance-of-payments, and Section 122 
(c) which refers the balance of trade, i.e., there is a presumption that Congress intended to make the 
distinction (Christopher T. Zirpoli, “Congressional and Presidential Authority to Impose Import Tariffs, 
Congressional Research Service, March 19, 2025).  Economists immediately argued that the Section 
122 tariffs were not justified on the grounds that the United States does not suffer from a 
“fundamental balance-of-payments problem” (Joseph Brusuelas, “Are the new tariffs justified under 
Section 122? No.” The Real Economy Blog, February 23, 2026).  However, legal analysts also pointed 
out that whether or not a balance-of-payments problem actually exists in fact is quite distinct from 
whether a court would overturn a president determining such a problem exists (Peter E. Harrell, “Are 
Trump’s ‘Fallback’ Tariffs Legal?, Lawfare , February 25, 2026).   
 
Eventually on May 7, 2026, in a split decision, the CIT ruled that the administration had wrongly 
invoked Section 122 in applying tariffs, the majority holding that the economic justification for the 
tariffs did not meet the “large and serious balance of payments deficit” requirement, the presidential 
proclamation thereby exceeding the authority delegated by Congress (CIT, The State of Oregon, et al., 
and Burlap and Barrel, Inc., et al., v. United States et al., May 7, 2026).  However, the Court granted 
relief only to the State of Washington and two private importer plaintiffs, rejecting the claims of a 
number of other states for lack of standing.  Subsequently, the Federal Appeals Court issued a stay 
pending appeal on the CIT ruling (Federal Appeals Court, State Of Oregon et al., State of Washington, 
Burlap and Barrel, Inc., Basic Fun, Inc., v. United States et al., June 11, 2026).  The practical implication 
of the stay was that tariffs would continue to be collected by the CBP on importers until their 
expiration on July 24, 2026 (Ron Kendler and K. Garret Keys, “Appellate Court Raises More Uncertainty 



3 
 

in Section 122 Tariff Litigation, Steptoe Global Trade & Investment Blog, June 30, 2026).   
 
FOLLOW-UP RESPONSE: SECTION 301 TARIFFS 
At the same time that Section 122 tariffs were implemented on February 20, 2026, the US Trade 
Representative (USTR), Jamieson Greer announced new investigations under Section 301 of Trade Act 
of 1974, relating to concerns such as, inter alia, industrial excess capacity and forced labor.  Section 
301 allows USTR to investigate “unfair” foreign trade practices. For tariffs or other remedies to be 
imposed, USTR has to determine that (a) a foreign country is violating or denying benefits or rights to 
the United States under a trade agreement or, (b) the practice of a foreign country is discriminatory 
and restricts U.S. trade.  Given an affirmative determination, USTR is then authorized, under direction 
of the President, to either impose tariffs or suspend trade agreement concessions (Zirpoli, op. cit.). 
 
Application of Section 301 tariffs by the United States was a key to the 2018-19 trade war with China, 
25 percent duties initially being announced on April 3, 2018 covering $46 billion of U.S. imports (C.P. 
Bown and M. Kolb, “Trump’s Trade War Timeline: An Up-to-Date Guide.” Trade and Investment Policy 
Watch, Peterson Institute for International Economics, January 20, 2025).  When President Biden 
came into office, there was an expectation these tariffs would be allowed to lapse, but instead his 
administration asked USTR to both maintain the tariffs, as well as expand the list of covered products.  
In addition, Katherine Tai, the USTR appointed by Biden, initiated three Section 301 cases (D. Elms, 
“Super and Special: The singular power of US Section 301”, Hinrich Foundation Trade Policy Brief, 
March 2026).  With respect to recent litigation involving Section 301 tariffs, the key concern has been 
USTR modification of the tariffs in response to China’s retaliatory tariffs (, Federal Appeals Court, 
HMTX Industries et al., v. the United States et al., September 25, 2025), CIT subsequently upholding 
the additional tariffs, a position affirmed by the Federal Appeals Court (Zirpoli, op. cit.). 
 
With expiration of the Section 122 tariffs, effective July 24, 2026, USTR announced implementation of 
Section 301 tariffs ranging from 10 to 12.5% against 60 trading partners, accounting for 
approximately 99.4% of U.S. imports (C. Weaver and K.M. Halferty, US Administration Rebuilds Global 
Tariff Program Under Section 301”, Newsflash, Morgan Lewis, July 27, 2026).  USTR justified the 
action on the grounds that the relevant economies have not imposed or enforced prohibitions on 
imported goods produced with forced labor. Specifically: (i) a 10% rate has been applied to a set of 17 
countries that have either imposed, committed to impose and reinforce, or have partially implemented, 
regimes to prohibit imports produced with forced labor, the list of countries including, inter alia,  
Canada and the United Kingdom; (ii) a 12.5% rate has been applied to a second set of 38 economies, 
which includes China, Brazil, and Russia; and (iii) a modified rate has been applied to the remaining 5 
economies, the rate being 10% net of the most favored nation (MFN) tariff for Japan, South Korea, and 
Switzerland, and 12.5% net of the MFN tariffs for the EU and Taiwan (Weaver and Halferty, op. cit.). 
 
Not surprisingly, three lawsuits have already been filed with the CIT against implementation of the 
Section 301 tariffs. Two cases have been filed on behalf of small businesses by the Liberty Justice 
Center (The Guardian, “Two small American businesses sue Trump administration over new tariffs”, 
July 24, 2026): first, in CIT, Burlap and Barrel, Inc.; Collective Horology LLC v. Greer et al., July 24, 
2026, a key argument being that the purpose of Section 301 is to target very specific unfair trade 
practices as opposed to applying across-the-board tariffs (Weaver and Halferty, op. cit.); second, in 
CIT, Learning Resources, Inc. et al. v. United States et al., July 24, 2026, the main argument being that 
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forced labor is simply a means for implementing the same set of tariffs already struck down by 
SCOTUS (Weaver and Halferty, op. cit.).  The third case has been filed by the State of New York along 
with 22 other states, and the governors of Kentucky and Pennsylvania (The Guardian, US states sue 
Trump administration over new tariffs on 60 trading partners, August 3, 2026), the plaintiffs arguing 
that “…the Section 301 Action exceeds the authority Congress granted in Section 301…” (CIT, p.3, The 
State of Oregon et al. v. Donald J. Trump et al., August 3, 2026). 
 
While a decision by CIT on these three cases is currently awaited, legal and other observers have 
commented on USTR’s use of Section 301 to maintain a broad set of tariffs.  Compared to the IEEPA 
and Section 122 tariffs, the administration clearly followed a set of administrative procedures required 
by the relevant statute (Weaver and Halferty, op. cit.). After initiation of the investigation(s) on March 
12, 2026, public hearings were held in April, consultations were then conducted with 45 affected 
governments, and by June 2, 2026, it was concluded that practices related to forced labor were 
actionable.  At this point, USTR sought public comment on the proposed tariffs, as well as hearing 
testimony from witnesses, before its final action on July 24, 2026.  However, what is at issue is the 
breadth of the duties and trading partners to which they are being applied, compared to the historic 
application of Section 301 to the trade practices of a single trading partner (Weaver and Halferty, op. 
cit.).  For example, one observer has commented, “…These new tariffs would represent another case of 
presidential overreach. If they were challenged in court, the Supreme Court would likely overturn 
them…” (A.W. Wolff, “Trump’s new tariffs over forced labor are unlikely to survive a court challenge”, 
Realtime Economics, Peterson Institute of International Economics, July 23, 2026). The same 
commentator concludes, “….If the goal were genuinely to induce stronger action against forced labor, 
one would expect the measures to reflect meaningful differences in countries’ conduct and 
performance on that issue…” (Wolff, op. cit.). 
 
ADDITIONAL RESPONSE: SECTION 338 TARIFFS 
Tariffs against Canada were also announced in a series of proclamations by President Trump and 
USTR on July 20, 2026 (C. Gundermann, H. Grant-Chapman, and D. Marroquín, “Understanding 
President Trump’s New Tariffs on Canadian Imports”, Center for Strategic and International Studies, 
July 21, 2026). The legal basis for the tariffs is Section 338 of the Tariff Act of 1930 – better known as 
the Smoot-Hawley Tariff Act. Section 338 was put in place by Congress to provide a president with 
the authority to impose tariffs on a trading partner if the latter treated imports from the United States 
in a discriminatory fashion as compared to its other trading partners (P. Harrell and J. Hillman, 
Prospective Legal Challenges to Trump’s Section 338 Tariffs Against Canada”, The Volokh Conspiracy, 
August 3, 2026). 
 
The new tariffs of 50%, which are to be applied irrespective of whether a product qualifies for 
preferential treatment under the United States-Mexico-Canada (USMCA) free trade agreement, are 
justified on the grounds of alleged Canadian discrimination in three sectors: automobiles, alcoholic 
beverages, and dairy products (P. Tabor, M.B. O’Casey, A. Akers, A.K. McAllister, P.T. Childress, and S. 
Jin, “50 Percent Opening Bid: Canadian Imports Subject to 338 Tariffs Amid USMCA Talks”, Holland 
and Knight Alert, July 29, 2026).  The Section 338 tariffs are structured as follows: (a) due to Canadian 
imposition of tariffs and quotas on U.S. automobiles - duties will be applied to 439 Canadian products, 
none of which actually include automobiles or auto parts; (b) due to Canadian provincial policies 
removing U.S. alcohol from liquor stores – duties will be applied to imports of beer, wine, distilled 



5 
 

spirits and other alcoholic beverages; and (c) due to restriction on imported U.S. dairy products under 
Canada’s dairy tariff-rate quota (TRQ) system – duties will be applied to 52 products, including milk 
and cream products (Gundermann et al., op. cit.). In 2024, the value of the targeted imports was $20.2 
billion, accounting for only 4.9% of total U.S. imports from Canada (Gundermann et al., op. cit.). 
 
In terms of the history of U.S. trade policy, while Section 338 was enacted in 1930, it was largely a 
modified version of Section 317 of the Tariff Act of 1922, the purpose of the latter being to give the 
President leverage to push trading partners to grant the United States MFN (Harrell and Hillman, op. 
cit.).  During the 1920s and 1930s, neither statute was ever used to actually apply tariffs (J.K. 
Veroneau and C.H. Gibson, “Presidential Tariff Authority”, The American Society of International Law, 
2018), and Section 338 has never been applied by any administration since it was enacted.  There is 
even debate as to whether Section 338 actually remains in force, a former State Department official 
arguing it was implicitly repealed once Section 252 of the Trade Expansion Act of 1962 and Section 
301 of the Trade Act of 1974 were enacted by Congress (P. Zelikow, “Does the Smoot-Hawley Act 
Justify the Trump Tariffs?”, The Volokh Conspiracy, June 3, 2025). Other legal scholars have argued 
that Section 338 still remains in force (J. Rubinfeld, “Does the Smoot-Hawley Act Justify the Trump 
Tariffs? Probably Yes, Says Jed Rubenfeld”, The Volokh Conspiracy, June 3, 2025) – in other words, the 
courts will have to settle the issue (Harrell and Hillman, op. cit.). 
 
Given there has never been a ruling on Section 338, it is hard to predict whether or not a court would 
be deferential to the Executive Branch. However, some legal analysists have already argued the statute 
is being misapplied on three grounds (Harrell and Hillman, op. cit.): 
 
- first, the tariffs fail to meet the concept of an “offset” of a harm, i.e., a tariff should be applied to the 

products that benefit from some discriminatory practice by a trading partner, and the amount of 
the tariff should match the value of the harm, as would be the case in anti-dumping cases.  The 
tariffs do not meet this criterion as they are being applied to an extensive range of products that 
have nothing to do with Canada’s alleged discriminatory actions; 
 

- second, the differential treatment Canada provides under its dairy TRQ relates only to tariff-free 
provisions negotiated under the Canada-EU Comprehensive Economic and Trade Agreement 
(CETA), all other Canadian trade partners, including the United States being treated in a similar 
fashion.  In other words, Canada having negotiated preferential access with the EU is not 
discrimination as described in Section 338. In addition, USMCA already provides preferential 
access to the Canadian market beyond MFN – in other words, use of Section 338 is basically 
redundant; 

 
- and, third, the administration has not relied on any investigation by the U.S. International Trade 

Commission (USITC) into Canada’s alleged discrimination. Section 338 laid out how the USITC’s 
predecessor, the Tariff Commission, was responsible for carrying out such investigations, and as 
such was recognized by the Executive Branch in the 1920s and 1930s (M. Paulsen, “Why Section 
338 Does Not Work in a GATT/WTO World: Lessons from Trade Law History”, International 
Economic Law and Policy Blog, July 23, 2026). 
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As several observers have pointed out, application of Section 338 tariffs against Canada is occurring 
after the USTR formally announced on July 1, 2026 that it was not willing to renew USMCA in its 
current form, leading to ongoing bilateral negotiations with both Mexico and Canada about the status 
of the free trade agreement (B.L. Van Grack, D.A. Newman, and J. Lebowitz, “Revival of a Dormant 
Tariff Authority: Section 338”, Morrison and Foerster, July 29, 2026).  Without getting into the details 
of the review process, it appears that while bilateral negotiations with Mexico have proceeded quite 
speedily, as of late-July, neither Canada nor the United States had formally initiated any negotiations 
(Gundermann et al., op. cit.).  It is quite possible, therefore, that the administration is using the threat of 
Section 338 tariffs as leverage over Canada, the 30-day window before their application being treated 
by the United States as a deadline for extracting concessions from Prime Minister Carney over USMCA 
(Tabor et al., op. cit., and Gundermann et al., op. cit.). Notably, each proclamation by USTR clearly 
indicates that it believes Canada has failed to abide by USMCA in not affording the United States 
appropriate treatment to support a finding of discrimination (Grack et al., op. cit.). 
 
While the Section 338 tariffs were supposed to apply as of August 20, 2026, a three-day delay 
occurred late on August 19, 2026, the administration claiming a deal between the United States and 
Canada was close, while Canadian Prime Minister Mark Carney indicated progress had been made in 
negotiations (I. Austen, A. Swanson, and M. Stevius-Gridneff, “Tariffs on Hold as Trump Claims Deal 
With Canada Is Near”, New York Times, August 19, 2026).  The conclusion that could be drawn here is 
that, “…For U.S. officials, the threat of tariffs has been a way to amass negotiating leverage over the 
Canadian government, while also forcing Canada to act on trade issues they deem unfair…” (Austen et 
al., op. cit.).  However, on August 22, 2026, Prime Minister Carney ordered Canadian trade negotiators 
to suspend talks with the United States (I. Austen, “ ‘Attacked’ by Trump, Canada is ‘at war’ With U.S., 
Carney Says”, New York Times, August 22, 2026). As of August 23, 2026 the Section 338 tariffs are in 
place, Canada also announcing it will introduce retaliatory tariffs on September 8, 2026 (I. Austen, 
“Canada retaliates with 50 percent tariffs on many U.S. exports”, New York Times, August 25, 2026). 
 
At this time, there is considerable uncertainty as to how an escalating trade war between the United 
States and Canada will eventually play out, but there is also legal uncertainty around the use of Section 
338.  However, based on recent history of tariff litigation, it is almost certain that the President will be 
forced to defend the use of this particular statute before a federal court (T. Romm, “Trump’s new 
Canada tariffs raise familiar legal risks for the president”, New York Times, August 25, 2026).  
 
CONCLUSIONS 
It is clear that, despite the SCOTUS ruling against across-the-board application of tariffs under IEEPA, 
the administration is seeking to maintain its broad tariff program, in addition to imposing tariffs as a 
means of leverage against specific trading partners such as Canada.  Although many commentators 
have suggested SCOTUS ringfenced the ability of the Executive Branch to impose such widespread 
tariffs, its immediate resort to applying them at similar rates under the Section 122 statute, albeit 
temporarily, indicates the administration will utilize every available piece of trade legislation, and much 
beyond what was applied during the first Trump administration.   
 
Trade policy analysts have argued that extensive application of Section 301 tariffs will prove far more 
effective than those applied under IEEPA due to the likelihood of greater legal certainty about their use 
by the Executive Branch (Elms, op. cit.).  However, while past challenges to Section 301 have involved 



7 
 

the application of specific tariffs against specific countries, USTR’s broad use of the statute against 
multiple countries suggests there is potential for a successful court challenge (Harrell, op. cit.). The 
statute and its legislative history indicate Congress meant for Section 301 to be applied in a limited 
fashion and not as a policy instrument for imposing tariffs across-the-board.  In which case, SCOTUS 
might end up ruling that the Executive Branch does not have clear congressional authorization to do 
so, i.e., a foundational challenge on the basis of the so-called “major questions” doctrine (Harrell, op. 
cit.), and one that was key to the SCOTUS ruling on the IEEPA tariffs (SCOTUS, op. cit.).    
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