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Is There a Legal Basis for “Liberation Day” 
Tariffs? 
 

 
TARIFFS BLOCKED BY FEDERAL JUDICIAL PANEL 
Recent rulings by the United State Court of International Trade (CIT), the United States District Court 
for the District of Columbia, and the United States Court of Appeals for the Federal Circuit have raised 
significant doubts about the legal-basis for current U.S. trade policy (CIT, V.O.S. Selections, Inc. v. 
United States, May 28, 2025; District Court, Learning Resources, Inc. et al. v. Donald J. Trump, et al. 
May 29, 2025; and Federal Appeals Court, V.O.S. Selections, Inc. v. United States, August 29, 2025).  
The cases before both the CIT, District Court, and Federal Appeals Court  concerned an Executive 
Order issued by President Trump on April 2, 2025, which applied a 10 percent ad valorem tariff on all 
imports from all U.S. trading partners, along with higher ad valorem rates ranging from 11 to 50 
percent applied to a sub-set of 57 countries.  In setting these tariffs, the administration invoked the 
International Emergency Economic Powers Act (IEEPA) of 1977 on the grounds that bilateral trade 
deficits the United States has with multiple trading partners “constitute an unusual and extraordinary 
threat to the national security and economy of the United States” (Executive Order 14257, April 2, 
2025). 
 
In its unanimous ruling, the CIT argued, “the court does not read IEEPA to confer such unbounded 
authority, and sets aside the challenged tariffs imposed thereunder” (CIT, May 28, 2025, p.4), while the 
District Court held that, “Because IEEPA is not a law providing for tariffs, and because Plaintiffs have 
satisfied the preliminary injunction factors,…Plaintiff’s motion for a preliminary injunction is GRANTED” 
(District Court, May 29, 2025, p.33).  It is important to recognize a key difference between the rulings 
in the two cases: the District Court had the narrow finding that the IEEPA does not authorize 
imposition of tariffs under any circumstances, while the CIT held that the tariffs applied by the 
administration are unauthorized (Wolff, 2025). 
  
Not surprisingly, the administration appealed both the CIT and District Court decisions.  In the case of 
the CIT, a court granted an immediate administrative stay temporarily blocking the CIT ruling (United 
States Court of Appeals for the Federal Circuit, V.O.S. Selections, Inc. v. United States, May 29, 2025).  
With respect to the District Court ruling, a court also granted an immediate stay against its preliminary 
injunction (United States Court of Appeals for the District of Columbia Circuit, Learning Resources, Inc. 
et al. v. Donald J. Trump, et al. June 2, 2025).  Oral arguments in the latter case are scheduled for late-
September. 
 
Most recently, the United States Court of Appeals for the Federal Circuit ruled in a 7-4 decision that, 
“We affirm the CIT’s holding that the…Reciprocal Tariffs imposed by the Challenged Executive Orders 
exceed the authority delegated to the President by IEEPA’s text.  We also affirm the CIT’s grant of 
declaratory relief that the order are ‘invalid as contrary to law’” (Federal Appeals Court, V.O.S. 
Selections, Inc. v. United States, August 29, 2025, p.44).  However, their decision does not take effect 
until October 14, giving the government time to appeal the decision to the Supreme Court.  



 
BRIEF HISTORY OF U.S. TRADE POLICY 
The main purposes of U.S. trade policy can be described as raising revenue through tariffs, restricting 
imports through application of tariffs, and negotiating reduction in tariffs and expansion of export 
markets via reciprocity.  While all three have characterized U.S. trade policy over time, each has 
dominated over specific periods (Irwin, 2020).  Prior to the Civil War, 90 percent of U.S. government 
receipts came from import duties, but after 1861 there was a switch to domestic taxes, culminating in 
the introduction of the federal income tax in 1913. The Civil War also saw a political alignment in favor 
of Northern Republicans; tariffs being imposed to protect domestic producers as opposed to being a 
source of government revenue.  The period immediately after the Great Depression saw a shift 
towards reciprocity, starting in 1934 with enactment of the Reciprocal Trade Agreements Act (RTAA).  
RTAA authorized the president to negotiate trade agreements in exchange for concessions from its 
trading partners, Congress no longer setting import duties through complex bills such as the Smoot-
Hawley Tariff Act of 1930 (Irwin, 2011).  
 
The purpose of RTAA was to promote exports and to signal to potential trading partners that the 
United States would implement any agreements that were negotiated (Casey and Cimino-Isaacs, 
2024).  RTAA was renewed 11 times, and was due to expire in 1961, at which point the Kennedy 
administration spearheaded the Trade Expansion Act of 1962. This act gave the president authority to 
further cut tariffs and negotiate over non-tariff barriers to trade, a process contributing to completion 
of the so-called Kennedy Round of the General Agreement on Tariffs and Trade (GATT) in 1967.  This 
was followed by the Trade Act of 1974 where Congress institutionalized “fast track” procedures to 
implement any necessary changes to U.S. law negotiated as part of a trade agreement, commonly 
known as Trade Promotion Authority (TPA). While not formally required, presidents have typically 
requested Congress re-authorize TPA, TPA-2015 being the most recent, and which was used to 
approve and implement the U.S.-Mexico-Canada Agreement (USMCA) in 2020.  TPA eventually 
expired in 2021, President Biden not seeking its renewal while in office (Casey and Cimino-Isaacs, 
2024). 
 
HOW MUCH AUTHORITY OVER TARIFFS HAS BEEN DELEGATED BY CONGRESS 
TO THE PRESIDENT? 
Establishment of RTAA and its successor TPA might suggest Congress has fully delegated authority 
on tariff-setting to the executive branch, forgoing its powers under the Constitution to “regulate 
Commerce with foreign nations” and to “lay and collect Taxes, Duties, Imposts and Excises” (U.S. 
Constitution, art. I, § 8, cl. 3). While TPA authorizes the president to initiate negotiation of a free trade 
agreement, it also requires them to “notify, consult, and subsequently submit the product of that action 
back to Congress for final, accelerated approval” (Koh, 1992).  In other words, “fast track” has served 
two goals: it has provided both presidential trade negotiating credibility as well as accountability to 
Congress. It can be argued that the combination of RTAA and TPA, along with bipartisan consensus 
over U.S. trade policy, contributed to the United States being pro-actively engaged in reciprocal trade 
liberalization after formation of the GATT in 1947 (Irwin, 2020). 
 
Beyond lowering tariffs through trade negotiations, there are also several statutory provisions that may 
allow the executive branch to impose tariffs under specific circumstances. The three key provisions 
used extensively by the first Trump administration were Section 232 of the Trade Expansion Act of 



1962, and Sections 201 and 301 of the Trade Act of 1974 (Zirpoli, 2025). 
 
• Section 232 authorizes the president to apply tariffs on specific imported products where the 

Secretary of Commerce finds such imports would be a threat to national security, based on an 
investigation by the Department of Commerce. Over the period 1962-2022, there were 34 Section 
232 investigations, eight being initiated by the first Trump administration covering steel, aluminum, 
automobiles and auto parts, uranium ore and product, titanium sponge, transformers and certain 
grain-oriented electrical steel parts, mobile crane, and vanadium (Manak and Kopans-Johnson, 
2025).  In the case of steel and aluminum, tariffs of 25 and 10 percent respectively were initially 
applied on March 1, 2018 to imports, with a defined exclusion process.  Under the current 
administration, these Section 232 actions were modified on February 10, 2025 to 25 percent tariffs 
on both steel and aluminum imports with no exclusions (Zirpoli, 2025). 
 

• Section 201 authorizes the president to impose either tariffs or other trade barriers such as import 
quotas if the United States International Trade Commission (USITC) finds that a surge in imports is 
threatening serious injury to a domestic industry, with limitations being placed on the magnitude 
and duration of any remedial actions.  Over the period 1974-2016, there were 74 Section 201 
investigations, 19 resulting in application of trade restrictions (Bown and Joseph, 2017).  Between 
2001 and 2016, there were no USITC investigations, but in late-2017 imports of solar panels and 
washing machines were found to have caused injury to both markets, USITC recommending 
application of safeguard restrictions. President Trump approved safeguard tariffs against solar 
panels and washing machines on January 22, 2018, the latter being extended on January 14, 2021, 
the former being extended by President Biden on February 4, 2022 (Bown and Kolb, 2025). 
 

• Section 301 allows the United States Trade Representative (USTR) to investigate “unfair” foreign 
trade practices. For tariffs or other remedies to be imposed, USTR has to determine that (a) a 
foreign country is violating or denying benefits or rights to the United States under a trade 
agreement or, (b) the practice of a foreign country is discriminatory and restricts U.S. trade.  Given 
an affirmative determination, USTR is then authorized, under direction of the President, to either 
impose tariffs or suspend trade agreement concessions (Zirpoli, 2025).  From 1975 to 2024, there 
were 134 Section 301 investigations, 38 of which were initiated after establishment of the World 
Trade Organization (WTO) in 1995, six being initiated by USTR Robert Lighthizer under the first 
Trump administration.  Importantly, after 1995, USTR used Section 301 to initiate or implement 
WTO dispute settlement actions as opposed to acting unilaterally, a pattern broken in 2018 
(Lincicome et al., 2022).    

 
Application of Section 301 tariffs by the United States was a key to the 2018-19 trade war with China, 
25 percent duties initially being announced on April 3, 2018 covering $46 billion of U.S. imports (Bown 
and Kolb, 2025).  Much of the recent litigation involving Section 301 tariffs has concerned USTR 
modification of the tariffs in response to China’s retaliatory tariffs, CIT subsequently upholding the 
additional tariffs (Zirpoli, 2025). 
 
CONSTRAINTS TO EXECUTIVE AUTHORITY OVER TARIFFS 
Rather than continuing to rely on Section 232 and 301 provisions, what distinguishes the second 
Trump administration’s approach is its application of across-the-board tariffs targeted at virtually all of 



its trading partners.  The presumption for this policy is that persistent trade deficits with a given trade 
partner are due to the latter applying tariffs and non-tariff barriers that prevent U.S. trade balancing. 
This rationale for the so-called ‘Liberation Day’ tariffs is very clear when looking at how they were 
calculated – the assumed level of protectionism being equal to a country’s bilateral trade surplus with 
the United States weighted by its exports to the United States (Krugman, 2025). 
 
As noted previously, the current administration is invoking IEEPA on the grounds that it authorizes the 
president to regulate trade via embargoes and sanctions if a national emergency is declared in 
response to a significant threat to the United States.  In order to understand CIT’s ruling that the U.S 
trade deficit does not constitute a national emergency, it is necessary to lay out why it ruled that IEEPA 
does not provide unlimited authority to the executive branch with respect to setting tariffs. 
 
The legislative history surrounding IEEPA is rooted in the U.S. balance-of-payments crisis of the late-
1960s, which culminated in the collapse of the Bretton-Woods fixed exchange rate system.  On 
August 15, 1971, President Nixon cancelled convertibility of the U.S. dollar to gold, as well as declaring 
a national emergency.  Invoking the Trading with the Enemy Act (TWEA) of 1917, the president also 
introduced a 10 percent tariff on all U.S. imports. The United States Customs Court, the predecessor to 
CIT, held that TWEA precluded the president from applying the supplemental duties (United States 
Customs Court, Yoshida Int’l, Inc. v. United States, July 8, 1974).  This ruling was subsequently 
overturned by the United States Court of Customs and Patent Appeals (CCPA), the court holding that 
the president’s application of the duties were “within the power constitutionally delegated to him” 
(United States Court of Customs and Patent Appeals, United States v. Yoshida Int’l, Inc., November 6, 
1975).  Shortly after this ruling, Congress reformed the president’s emergency powers in two ways: 
first, the powers conferred on the president under TWEA were confined to wartime only; and second, 
IEPPA was enacted to limit the scope of presidential power when regulating trade at a time of national 
emergency, as well as imposing procedural limitations including application of the National 
Emergencies Act (NEA) of 1976. 
 
Importantly, prior to IEEPA coming into being, Congress passed the 1974 Trade Act, containing 
Section 122 dealing with remedies for balance-of-payments deficits.  Specifically, Section 122 limits 
the president’s authority to respond to balance-of-payments problems, and that large balance-of-
payments deficits do not necessitate the use of emergency powers.  Specifically, Section 122 sets a 15 
percent cap on tariffs with a maximum duration of 150 days.  Therefore, in ruling against across-the-
board tariffs, CIT argued that their imposition “responds to an imbalance in trade – a type of balance-
of-payments deficit – and thus falls under the narrower, non-emergency authorities in Section 122” 
(CIT, May 28, 2025, p.34).  The Court concluded that “The President’s assertion of tariff-making 
authority in the instant case, unbounded as it is by any limitation in duration and scope, exceeds any 
tariff authority delegated to the president under IEEPA.  The Worldwide and Retaliatory tariffs are thus 
ultra vires and contrary to law” (CIT, May 28, 2025, p.36). 
 
Interestingly, Section 122 has never previously been used, and as a consequence, the courts have not 
had reason to interpret its language. Some commentators have suggested that it might legitimately be 
used to target trade deficits, but others conclude that the term balance-of-payments does not refer to 
trade deficits, Section 122 (a) referring to the balance-of-payments, and Section 122 (c) which refers 
the balance of trade, i.e., there is a presumption that Congress intended to make the distinction (Zirpoli, 



2025). 
 
Since its inception, IEEPA has typically been utilized as part of an international sanctions regime, IEEPA 
being invoked in 69 new declarations of national emergency under the NEA over the period 1977-
2024 (Casey and Elsea, 2024). Importantly, tariffs have never been imposed under IEEPA, although 
President Trump did threaten to do so in 2019 as a means of pushing Mexico into stopping illegal 
immigrants entering the United States (Campbell, 2023).  Outside of the CIT ruling, other 
commentators note that IEEPA is actually silent on including any tariff authority to regulate 
international transactions (Wolff, 2025), and as a consequence, “Congress did not hand over tariff 
authority, one of its explicit constitutionally defined powers (over “duties” and “imposts”), to the 
president in the IEEPA” (Campbell, 2023).  It might even be argued that if IEEPA actually gives the 
executive authority to raise tariffs, why would the president ever actually follow the required steps of 
statutes such as Sections 232 and 301? 
 
The issue of whether or not IEEPA does allow for imposition of tariffs is central to the District Court 
case, and the subsequent finding by a court of appeal.  Key to the legal arguments are two sections of 
IEEPA: (i) Section 1701 which provides that the president can address an “unusual and extraordinary 
threat” to the “national security, foreign policy, or economy of the United States” if a national 
emergency is declared “with respect to such a threat” pursuant to the NEA of 1976 (50 U.S. Code § 
1701); (ii) if these conditions are met, Section 1702 states that the president may, “investigate, block 
during the pendency of an investigation, regulate, direct and compel, nullify, void, prevent or prohibit” 
the “importation or exportation” of “property in which any foreign country or national thereof has any 
interest” (50 U.S. Code § 1702). 
 
In its analysis of Section 1702, the District Court notes that the language “regulate….importation” could 
be interpreted to allow application of tariffs, but subsequently argues that “the power to regulate is not 
the power to tax”, noting that “the Constitution treats the power to regulate and the power to impose 
tariffs separately because they are not substitutes” (District Court, May 29, 2025, p.16).  In addition, 
the District Court argues that “tariff” and “regulate” also “take plain meanings”, where to regulate is “to 
establish rules governing conduct; to tariff is to raise revenue through taxes on imports”, the court 
concluding that if Congress had intended to delegate the power of taxing trade to the president, it 
would have done so (District Court, May 29, 2025, p.16-17).  Importantly, the District Court argues 
that when Congress has delegated authority to the president to levy tariffs, it has placed limits on that 
authority (District Court, May 29, 2025, p.18).  The District Court concludes that “because IEEPA does 
not authorize the President to impose tariffs, the tariffs….are ultra vires” (District Court, May 29, 2025, 
p.27). 
 
In granting an immediate stay against the District Court ruling, the Court of Appeals put forward two 
arguments.  First, it held that CIT has “exclusive jurisdiction” over civil cases that relate to “tariffs, 
duties, fees or other taxes on the importation of merchandise” (Court of Appeals, June 2, 2025, p.10); 
and second, it held that IEEPA authorizes the president to regulate imports, and this authority includes 
the “power to impose tariffs on imports” (Court of Appeals, June 2, 2025, p.14). 
 
RULING BY UNITED STATES COURT OF APPEALS FOR THE FEDERAL CIRCUIT 
As already noted, the United States Court of Appeals for the Federal Circuit (Federal Appeals Court, 



V.O.S. Selections, Inc. v. United States, August 29, 2025) has recently affirmed the original ruling of 
CIT.  In laying out their ruling, the Appeals Court made a number of key points: (i) none of the actions 
explicitly allowed under IEEPA  include the “…power to impose tariffs, duties, or the like, or the power 
to tax (Federal Appeals Court, V.O.S. Selections, Inc. v. United States, August 29, 2025, p.26-27); 
(ii)compared to IEEPA, other statutes such as Section 301 clearly delegate tariff-setting power to the 
president (Federal Appeals Court, V.O.S. Selections, Inc. v. United States, August 29, 2025, p.30); (iii) 
typically IEEPA has been invoked to impose financial restrictions or other sanctions on “hostile regimes 
and individuals (Federal Appeals Court, V.O.S. Selections, Inc. v. United States, August 29, 2025, p.36; 
(iv) the court could “…discern no clear congressional authorization by IEEPA for tariffs of the magnitude 
of the Reciprocal Tariffs…” (Federal Appeals Court, V.O.S. Selections, Inc. v. United States, August 29, 
2025, p.37); (v) the court rejected the government’s argument that the CCPA ruling in favor of 
President Nixon’s application of a 10% tariff on all U.S. imports (United States Court of Customs and 
Patent Appeals, United States v. Yoshida Int’l, Inc., November 6, 1975) was existing judicial precedent 
when IEEPA was enacted; and (vi)the court points out that the CCPA ruling was based on President 
Nixon imposing temporary and limited tariffs (Federal Appeals Court, V.O.S. Selections, Inc. v. United 
States, August 29, 2025, p.40).   
 
The overall conclusion of the Appeals Court is that, “…we still must conclude that the Challenged 
Executive Orders in this case exceed the authority provided by that interpretation of IEEPA…the 
Reciprocal Tariffs are unbounded in scope, amount, and duration…The…Reciprocal Tariffs assert an 
expansive authority that is beyond the express limitations of Yoshida II’s holding and, thus, beyond the 
authority delegated to the President by IEEPA.” (Federal Appeals Court, V.O.S. Selections, Inc. v. 
United States, August 29, 2025, p.41-42).    
 
CONCLUSIONS 
While Congress does hold constitutional authority as regards regulation of international trade, over 
time it has delegated significant authority to the executive branch, giving the president discretion to 
take trade actions, be they negotiating trade agreements or applying specific statutes such as Section 
232 and 301 of U.S. trade law.  The dichotomy in U.S. trade policy is quite clear: on one hand, the 
president has statutory authority to reduce trade barriers through negotiations with trading partners, 
and on the other, the president has the authority to increase trade barriers under specific 
circumstances (Claussen, 2020).  While resort to the latter by the Trump administration has come in 
for some criticism (Lincicome and Manak, 2021; Lincicome et al., 2022; Manak and Kopans-Johnson, 
2025), so far their use has not been ruled against by the courts (Zirpoli, 2025).  However, the decision 
by the current administration to use IEPPA appears to be a “novel application of that law and an end 
run around the process specifically set up by Congress to authorize presidential tariff authority” 
(Estreicher and Babbitt, 2025). 
 
Both the CIT and Federal Appeals Court are quite clear in their opinions that the president has 
exceeded the authority delegated to him by the text of IEEPA.  Irrespective of these rulings, in all 
probability the question of whether or not IEEPA allows the president to apply across-the-board tariffs 
will eventually end up at the United States Supreme Court for adjudication. 
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