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Farmland policy seemsto befirmly established onthe state and loca policy agendain Ohio. Itwas
two yearsago thismonth that the Governor’ s Farmland Preservation Task Force madeitsfind report to the
gate (Ohio Farmland Preservation Task Force). That report oawned severd legidative initiatives that
continue today, with emphasis on market rules that acknowledge the non-market services that farmland
provides. The generd politicdl mood seems open and generdly positive on the topic, in search of
reasonable waysto accommodate and yet direct the economic forces of change so important to Ohio. No
serious policy participant seeks to stop growth, or turn it loose without amarket structure sensitiveto the
public interest in retaining open lands. Between these extremes, and the few who espouse them, are
reasonable policy options that seek the best of both -- growth and open land retention. The god is
comprehensive and balanced land policy that includesfarm and other open lands aspart of apreferred mix
of land uses.

Ohio hasfarmland policy on the books-- notably the agricultura digtrict law (Meck and Pearlman,
p.658-61) and current agricultura use vaue assessment (Jeffersand Libby ) enacted shortly after an earlier
Governor's land use task force reported to the people in 1974. We have an Office of Farmland
Preservation in the Ohio Department of Agriculture (Meck and Pearlman, p.110-111) and recently enacted
authority for governmentsto purchase and hold agricultural easements (Meck and Pearlman, p. 660-61 ).
Severd locd governments use large lot (20 acre) minimum ot Sizesto discourage subdivision of open land
and encourage agriculture. But therurd land use policy machinery needsan overhaul, or at least atune-up,
to run smoothly and reliably in the approaching century. Of coursethe policy process never rests. Policy
problemsare never redly solved, they are redefined for new elected officids, bureaucrats and landowners.
No st of toolsfor influencing land market decisionsis adeguete, and what is acceptablein one part of Ohio
will not be so everywhere. Policy conditionsvary both intime and space. As Charles Lindblom observed
in his famous treatise “The Science of Muddling Through” (Lindblom) meaningful policy change in a
democratic sysem is incrementd adjustment, not revolution. In that spirit, | offer recommendations for
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three specific adjusments that will make a differencein Ohio, enabling state and local officias to conduct
policy congstent with the ever-illusive public interest.

Agriculturd Zoning. Zoning is a wel established authority for loca governments to avoid or
minimize conflicts among adjacent land uses by controlling the mix of activities permitted in different aress.
Current enabling law in Ohio permits counties and townshipsto enact land useregul ations, cons stent witha
comprehensive plan, to “ promote public hedlth, safety and moras’ (RC 303.2 and 519.02). Municipdlities
interestingly omit the“moras’ of the counties and townships and replace them with “generd wdfare’ (RC
713.06). Nether provison followsthe standard state zoning enabling act exactly, but Ohio courts have not
been particularly influenced by those discrepancies. The presumption is that municipdities, counties and
townships have authority to enact such rules as necessary to protect the hedlth, safety, moras and generd
welfare, and the burden of proof ison those seeking to overturn astatute to establish the absence of avdid
public purpose (Meck and Pearlman, p139-41). Established purposes for Ohio loca zoning include
environmenta protection and controlling resdentia dendty, both of which could rdate to famland
protection.

Absence of the “generd wefare’ purpose for township zoning was key to invaidation of ariver
buffer digtrict in Liberty township, Delaware County, in 1996. Lack of aclear connection to public hedlth,
safety or morasin lieu of genera wefare led the court to conclude that creeting an open space buffer aong
the Olentangy River was beyond the authority of township zoning (Meck and Pearlman, p.155-57).
However, specific authority for establishing “ planned unit development” ordinanceswithin townshipsdoes
include the genera welfare purpose.

Large lot zoning by Ohio townships and counties lacking the generd welfare authority may be
vulnerableaswell. The Montgomery County Appedals Court ruled againgt largelot zoning in that county in
that it did not relate to an accepted public purpose and unreasonably restricted development (Meck and
Pearlman, p. 177). Largelot provisionsrun thefurther risk of being exclusonary for al but thewedthy who
can buy large parcds of land.

Singlecasesdo not determine later ones, but legd precedent isapowerful force. The policy setting
isat best uncertain for true agricultura zoning relying on a*“generd welfare’ rationde for limiting land use
options in viable farming areas. The only explicit mention of agriculture in Ohio zoning law is to exempt
agricultura land and buildings from most local regulation in counties and townships (but not municipdities).
Adding generd welfare as a bags for township and county zoning would be an improvement for locd
agricultura zoning, but granting specific authority for exclusive agricultura zoning would be even better.
Perhapstrue exclusive ag zoning would survivelegd scrutiny in sometownships, under some circumstances,
but clear definitive authority for such action isanecessary addition to Ohio zoning enabling law. Thoseloca
governments interested should have clear authority to act.

Fird is the need to date a clear and compdling public purpose for retaining farmland in a
jurisdiction. Such language at the satelevel would strengthen locd action. | proposelanguage smilar to that
used in the state of Oregon (see Appendix) to establish the broad public interest in farmland -- themany



natura resource servicesavailaole, theimportance of large and contiguous blocks of farmland for continued
viability, impacts of conflict between farm and non-farm land uses and the unnecessary costs of community
sarvices resulting from mixing urban activity into farming areas. Secondly, we need aclear definition of

“farm use” to assure tha dl legitimate agriculture is included, with crops, livestock, wood lots, land

temporarily idled as part of the farm operation, and necessary input or product storage. There should bea
lig of permitted usesthat are consstent with active farming. Included would be afarm residence and other
resdences only if directly connected to the farm operation and various other structures and facilities
consstent with farming. Proceduresfor locating nonfarm residences, if permitted at dl, should be based on
adiding scde with number of lots dependent on parce sze (e.g. one dwdling for firg fifteen acres, two
dwedlings on forty acres, three on eighty, with lot size limited to one acre). Findly, effectiveness of the
exclusve agricultura zoning provisions depends on a current comprehengve plan that puts agriculture in

context and establishes long term intent.

Thus agriculturd zones are for agriculture, targeted on those areas with an economic future in
agriculture, not areas held in reserve for development (see AFT, 1987; Center for Rurd Pennsylvania).
There is experience in other states to draw upon. The language that fits Ohio can be crafted. Most
important is providing the clear authority for Ohio counties and townships to serve the public interest
through zoning that encourages the conditions necessary for continued farming. 1t isamodest adjusment to
current law, going beyond the obvioudy fragile provisons for large lot zoning.

Farm Security Areas. Another technique or authority needed in Ohio is enabling law for counties
(and possibly townships) to establish farm security aress of sufficient Sze and scope to be meaningful. It
would augment, not replace, the existing agriculturd digtricting program. | suggest aminimum size of 300
contiguous acres, drawing on nearly thirty years of experience in New Y ork (see Bills and Cosgrove),
gopproved by the county planning commission to assure consistency with a comprehensive plan, and only
available in Ohio counties that have an active farmland preservation task force and farmland protection
strategy.? Oneor severa farmers could propose creation of afarm security areawith apledgeto remainin
active farming for a renewable twenty year period.

I ncentives would be needed to make the establishment of afarm security area atractivein light of
current CAUV and ag digtrict provisonsin Ohio. The participating farmer would be protected from public
actionsto build new roads, sewer and water, subdivisions, solid waste sites or commercial developments

The minimum is 500 acresin New Y ork for review after eight, twelve or twenty years
depending on local conditions. A Michigan proposa isfor 250 acre minimum for ten or twenty-five
years. Failure to extend at the end of that period requires the owner to reimburse ten years of property
tax savings with funds dedicated to purchase of development rights (Gerhart).



and any special assessments associated with these changes. Right to Farm provisons dready availablein
Ohiowould apply. Asadditiona incentives, | suggest consdering that any new farm structures be exempt
from taxation for ten years and there bea

gpecid CAUV bonus of 10% additiond tax saving for the participating farmer. Counties that establish
FSA’swould have priority for other state dollars, as well.

The farm security areas are not zoning didtricts in the sense that lists of permitted uses are
developed, and creation is voluntary. Existing non-farm activity would continue, but further such activity
discouraged. A “notice of intent” would be required for any non-farm development within an FSA, with
review of impact on agriculture by the county farmland preservation taskforce. The party proposing the
change would have to demondrate that impacts on agriculture are minimal, or mitigated in some way. |f
date funding is involved in the proposed land use change, the state would be required to mitigate by
purchasing development ights on other farmland in the area. The clear intent is to encourage farm
investment and cal public atention to the existence of areas where farming has an economic future. The
exigence of FSA’ swould become amatter of public record, actively communi cated to buyersand sdllersin
the land market.

Development Equity Sharing. Developing open lands inevitably brings considerable capita gain.
That gain condtitutes the primary force shaping land use patterns in any market economy. If certain lands
areto be kept undevel oped for the various services they produce, some meansfor sharing capital gainson
other land isessentid. Asking the owner of farmland to sacrifice severd thousand dollarsan acreto remain
in farming may work for some and for awhile, but isaweak basis on which to build long term farmland
protection.

Purchase programs, now possiblein Ohio, enable the community to buy the development right from
the owner, thus sharing the devel opment equity. Purchaseinthismanner isessentially permanent, adaunting
prospect for many farm families. Experience dsewhere suggests however that the opportunity to sdl
development rights is attractive to many (AFT, 1997). Various lease-to- purchase or ingtalment purchase
arrangements may reduce the immediate cost and have attractive tax advantages to the farmer.

An dternative to permanent transfer isatemporary lease or what Ohio fruit farmers Nancy and Jm
Petterson havetermed “ generationd development rights.” Theideahereisto enablethefarmer to leasefor

3A process for giving priority for state funded infrastructure projects to “ certified well planned
counties’ and attention to agricultura security areas is contained in H.B. 267, sponsored in the Ohio
Generd Assembly by Krebs, Logan, et d in the 1999-2000 regular session.



30 years (about one generation) the right to develop digible farmland. They suggest a bidding process
gmilar to that employed with the Conservation Reserve Program or the Environmenta Quality Incentive
Program, wherethe owner offers devel opment rightsto specific acresfor agiven period of timeat acertain
price. The county or township seeking to acquire the rightswould examine al proposdsin light of land use
objectives and available budget. Proposas would receive points based on priority criteriaand selected or
rgjected on that basis. At the end of the lease period, or perhaps afew years prior for planning purposes,
the farmer could condder leasing for another term and enter the lease competition a thet time. With
development rights under contract, market value would be closeto ag vaue for CAUV tax purposes. As
the end of the lease term gpproaches, market value would reflect the possbility that the land would be
available on the open market and tax savings under CAUV would begintoincrease. Evenif theleasewere
not renewed, the farmer would retain CAUV tax savings. Both owner and community would haveto re-
examine the importance of that land to the loca land use strategy near the end of the lease term. The
advantage of thistemporary arrangement isthat it might be attractive to more farmers and more land rights
could be bought for the same budget. A disadvantage might dso be its expense, in that over time the
community might pay more for rights to a given parcd than if they were permanently acquired just once.

Trander of development rightsisadeve opment equity sharing devicethat deservesfurther attention
in Ohio. The Governor's Task Force recommended TDR in their find report in June, 1997. Itisan
intuitively appedling approach in which those who gain from devel opment compensate thosewhose land is
not eligible for development under local zoning or perhaps as part of afarmland security area. TDR keeps
the public cost down by essentidly sharing the devel opment vaue with the owner, rather than trying to buy
or lease that right. Sending and receiving areas must be designated and a market for the right to develop
edtablished. TDR is used by sdected local governments in fifteen states (see AFT, 1997, p.121-144).
Montgomery County, Maryland implemented one of the firs TDR programs in conjunction with down
zoning of rurd land that was under severe development pressure. Landownerswho lost equity asaresult
were compensated through a system granting the opportunity to sdl one development right per five acres,
the devel opment density permitted under the previous zoning ordinance. Brokersbuy and sdl development
rightsin Montgomery County; recent price per development right has beenin the $10,000 to $12,000 range
(Criss). Edablishing which areas can sdll and which areas must buy development sharpens definition of
growth management plansfor the area.

| suggest establishing a TDR experiment or prototype in Ohio based on the proposed farm security
aress as sending didtricts for development esewhere in the county. The experiment and probably the
program should be on a county level where resource base is adequate. Countiesinterested in conducting
such an experiment could submit proposals to the Office of Farmland Preservation in ODA for review,
technicd assistance and support. Thereisinterest among Ohio farm leadersin such an gpproach -- itisan
option that should be available for Ohio counties.

A vaiaion on TDR isdevelopment rights mitigation by which devel operswho purchase and build
on sdlected open lands in one part of ajurisdiction purchase development rightsto farmland elsewherein
return. Rightsarethustransferred from one property to another, accommodating development while a the



same time protecting farmland. Emphasis should be on lands in designated farm security aress for the
mitigating purchase.

There are two find innovations for sharing development equity between owner and developer or
buyer -- equity insurance and equity mortgage. These have been proposed by andystsin New Jersey, one
of the earliest satesin farmland protection efforts. Equity insurancewould havethelocd government assure
theland owner of thefuture value of the difference between full market and ag vaue a thetimethepalicy is
issued. Essentialy the community would pay an initid “down payment” and annua insurance premiums
which accumulate and earn tax free dividends while the land staysin farming. The policy is cashed in when
thefarmer retires, orispaidto heirs. Theowner gainsfrom assured annud paymentsin an uncertain market
Stuation and favorable tax treestment; thecommunity isbetter ableto managetotd cost. An equity mortgege
issmilar in that annud payments of principle plusinterest are made by the community to the owner over a
gpecified term, sort of amortgage in reverse (Addga and Schilling).

CONCLUSIONS

Ohio citizens are ready to act in dtering the pattern and character of development into rura arees.
They ingst on loca discretion, not state direction. But they want dtate leadership and assistance.
Throughout the state peoplefed the aggravation of congested roads and the constant need to beon themto
get what they need. They see unpleasant changes in the countryside, conditions reported in every daily
newspaper in the state and in the nationd mediaaswell. Road congestion isthe great common denominator
in the search for more reasoned development -- everyone feds it. The suggestions here are extremely
modes,, just an improved s&t of tools for farmland protection which isa smdl but integra part of overdl
growth management. Open land, including farmland, is vaued by Ohio citizens everywhere for the many
sarvicesit provides. No one asksto stop growth and change, but merely to facilitate growth without loss of
other thingswe vadue. We need new ideas for harnessing the economics of land use changefor the benefit
of al.
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APPENDIX

--Exclusive agricultural zoning language in Oregon, Kentucky and Pennsylvania.--

Excerptsfrom Or eqgon Revised Statutes 215.203-.298

STATEMENT OF PURPOSE



215.243 Agriculturd land usepolicy. TheLegidative Assembly findsand declares
thet:

(1) Open land used for agriculturd useis an efficient means of consarving natura
resourcesthat condtitute an important physicd, socid, aesthetic and economic assst todl of
the people of this state, whether living in rura, urban or metropolitan aress of the Sate.

(2) The preservation of amaximum amount of the limited supply of agriculturd land
is necessary to the conservation of the stat€' s economic resources and the preservation of
such land in large blocks is necessary in maintaining the agriculturd economy of the date
and for the assurance of adequate, hedlthful and nutrition sfood for the peopleof this sate
and nation.

(3) Expansion of urban development into rura areasisameatter of public concern
because of the unnecessary increases in costs of community services, conflicts between
farm and urban activities and the loss of open space and natural beauty around urban
centers occurring as the result of such expansion.

(4) Exdusvefarm use zoning as provided by law, subgtantidly limitsdternativesto
theuseof rurd land and, with theimportance of rura landsto the public, judtifiesincentives
and privileges offered to encourage owners of rura lands to hold such landsin exclusive
farm use zones.

[1973 ¢.503 S.1]

AGRICULTURAL LAND USE
(Exclusve Farm Use Zones)

215.203 Zoning ordinances establishing exclusve farm use zones, definitiors.

(1) Zoning ordinances may be adopted to zone designated areas of land within the
county as exclusve farm use zones. Land within such zones shdl be used exclusvely for
farm use except as otherwise provided in ORS 215.213, 215.283 or 215.284. Farm use
zonesshd | be established only when suich zoning is cong stent with the comprehensive plan.

(2) (8) Asused inthis section, “farm use’” means the current employment of land
for the primary purpose of obtaining a profit in money by raisng, harvesting and sdling
crops or the feeding, breeding, management and sde of, or the produce of, livestock,
poultry, furbearing animas or honeybees or for dairying and the sdle of dairy products or
any other agricultura or horticulturd use or anima husbandry or any combination thereof.
“Farm usg’ dso includes the preparation and storage of the products raised on such land
for human use and animd use and disposa by marketing or otherwise. “Farm use” dso
includes current employment of land for the primary purpose of obtaining aprofitin money
by stabling or training equines. “Farm use’ dso includes the propagation, cultivation,
mai ntenance and harvesting of aquatic species. It does not include the use of land subject
to the provisions of ORS chapter 321, except land used exclusively for growing cultured



Christmas trees as defined in subsection (3) of this section or land described in ORS
321.267 (1) (e) or 321.415 (5).

(b) “Current employment” of land for farm use includes:

(A) Farmland, the operation or use of which is subject to any fam-related
government program;

(B) Land lying falow for one year as a normd and regular requirement of good
agriculturd husbandry;

(C) Land planted in orchards or other perennids, other than land specified in
subparagraph (D) of this paragraph, prior to maturity;

(D) Land not in an exclusve farm use zone which has not been digible for
assessment at specid farm use value in the year prior to planting the current crop and has
been planted in orchards, cultured Christmas trees or vineyards for at least three years;

(E) Wastdland, in an exclusive farm use zone, dry or covered with weter, neither
economicaly tillable nor grazesble, lying in or adjacent to and in common ownershipwitha
farm use land and which is not currently being used for any economic farm use;

(F) Land under buildings supporting accepted farm practices,

(G) Water impoundments lying in or adjacent to and in common ownership with
farm use land,

(H) Any land congtituting a woodlot, not to exceed 20 acres, contiguous to and
owned by the owner of land specidly vaued for farm use even if the land condtituting the
woodlot is not utilized in conjunction with farm use;

() Land lying idle for no more than one year where the absence of farming activity
is due to the illness of the farmer or member of the farmer’s immediate family. For
purposes of this paragraph, illnessincludes injury or infirmity whether or not such illness
resultsin death;

(J) Any land described under ORS 321.267 (1) (e) or 321.415 (5); and

(K) Any land in an exclusve farm use zone used for the storage of agricultura
products that would otherwise be disposed of through open field burning or propane
flaming.

PERMITTED USES

215213 Uses permitted in exclusive farm use zones in counties that adopted
margind lands system prior to 1993.

(2) In counties that have adopted marginal lands provisions under ORS 197.247
(1991 Edition), thefollowing uses may be established in any areazoned for exclusvefarm
use

(& Public or private schoals, including dl buildings essentid to the operation of a
schooal.

(b) Churches and cemeteriesin conjunction with churches.



(c) The propagation or harvesting of aforest product.

(d) Utility facilitiesnecessary for public service, except commercid facilitiesfor the
purpose of generating power for public use by sale and transmisson towers over 200 feet
in height.

(e) A dweling on red property used for farm use if the dwelling is.

(A) Located on the same lot or parce as the dwelling of the farm operator; and

(B) Occupied by ardative, which means grandparent, grandchild, parent, child,
brother or sster of the farm operator or the farm operator’ s spouse, whose assistancein
the management of the farm useis or will be required by the farm operator.

(f) Nonresidentia buildings customarily provided in conjunction with farm use.

(9) A dwdling customarily provided in conjunction with farm useif the dweling is
on alot or parcd that ismanaged as part of afarm operation not smaller than the minimum
lot Sze in afarm zone with aminimum lot size acknowledged under ORS 197.251.

(h) Operations for the exploration for and production of geothermal resources as
defined by ORS 522.005 and oil and gas as defined by ORS 520.005, including the
placement and operation of compressors, separators and other customary production
equipment for an individua well adjacent to the wellhead. Any activities or construction
relating to such operations shall not be abasisfor an exception under ORS197.732 (1) (a)
or (b).

(i) Operations for the exploration for mineras as defined by ORS 517.750. Any
activities or congruction relating to such operations shdl not be abasis for an exception
under ORS 197.732 (1) (a) or (b).

(j) A stefor thedisposa of solid waste that has been ordered to be established by
the Environmental Quality Commisson under ORS 459.049, together with equipment,
facilities or building necessary for its operation.

Excerptsfrom K entucky Revised Statutes 100.201-.203

(2) When dl required dements of the comprehensve plan have been adopted in
accordance with the provisions of this chapter, then the legidative bodies and fisca courts
within the planning unit may enact permanent land used regulations, including zoning and
other kinds of growth management regulationsto promote public hedth, safety, mords, and
generd welfare of the planning unit, to facilitate orderly and harmonious development and
the visua or higtorica character of the unit, and to regulate the dengity of population and
intengity of land usein order to providefor adequatelight and air. In addition, land useand
zoning regulations may be employed to provide for vehicle parking and loading space, as
well as to facilitate fire and police protection, and to prevent the overcrowding of land,
blight, danger, and congestionin the circulation of people and commodities, and theloss of
life, hedth, or property fromfire, flood, or other dangers. Land use and zoning regulations
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may aso be employed to protect arports, highways, and other trangportation facilities,
publicfacilities, schools, public grounds, historical didtricts, central busnessdidtricts, prime
agricultura land, and other natura resources, to regulate the use of dudge from water and
wadte water trestment facilities in projects to improve soil quality; and to protect other
Specific areas of the planning unit which need specid protection by the planning unit.

Excerptsfrom Pennsylvania Consolidated Statutes 10601-01605

Section 604. Zoning Purposes -- The provisons of zoning ordinances shdl be designed:

(1) To promote, protect and facilitate any or dl of the following: the public hedlth,
safety, mords, and the genera welfare; coordinated and practica community development
and proper density of population; emergency management preparedness and operations,
arports, and nationd defense facilities, the provisons of adequate light and air, accessto
incident solar energy, police protection, vehicle parking and loading space, transportation,
water, sewerage, schools, recreationa facilities, public grounds, the provison of a sife,
reliable and adequate water supply for domestic, commercid, agricultura or indudtria use,
and other public requirements, as well as preservation of the natura, scenic and historic
vauesin the environment and preservation of forests, wetlands, aquifers and floodplains.

(2) To prevent one or more of the following: overcrowding of land, blight, danger
and congestion in travel and trangportation, lossof hedth, life or property from fire, flood,
panic or other dangers.

(3) To preserve prime agriculture and farmland considering topography, soil type
and classification, and present use.

(4) To providefor the use of land within the municipdity for resdentia housing of
variousdwdling typesencompassng al basic formsof housing, induding sngle-family and
two-family dwdlings, and a reasondble range of multifamily dwelings in various
arrangements, mobile homes and mobile home parks, provided, however, that no zoning
ordinance shdl be deemed invdid for the failure to provide for any other specific dwelling
type.

(5) To accommodate reasonable overdl community growth, including population
and employment growth, and opportunities for development of a variety of resdentid
dweling types and nonresidential uses.
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